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COBRA refers to Title X of the Consolidated Omnibus Budget Reconciliation Act of 1985 (Public
Law 99-272). COBRA amended the Internal Revenue Code (Code), the Employee Retirement
Income Security Act of 1974 (ERISA), and the Public Health Service Act (PHSA). The Code’s
COBRA provisions are found in Section 4980(B). ERISA’s COBRA provisions are found in
ERISA §§601-608. The PHSA’s COBRA provisions are found in PHSA §§2201-2208 and apply
to group health plans maintained by any State or its political subdivision, agency or
instrumentality (i.e., governmental plans).

The goal of COBRA is to provide temporary continued health care coverage to former
employees, spouses, and dependents at group rates, in instances where coverage under the
plan would otherwise end.

The Department of Labor (DOL) issued regulations implementing the notice requirements and
the IRS to issue regulations defining required COBRA coverage and sanctions. The Department
of Health and Human Services (HHS) relies on DOL regulations.

At various times, COBRA has been amended to clarify issues or to provide subsidy programs in
economic downturns. For example, the Trade Act of 2002 provided health care tax credits to
workers displaced by import competition. That program expired in 2013 but was re-enacted on
July 6, 2015 for the same purpose. Similar programs occurred in 2009 under the American
Recovery and Reinvestment Act of 2009 (ARRA), extended in 2010 and 2011, and the
American Rescue Plan of 2021, enacted during the COVID-19 pandemic to provide tax credits
to employers that enabled employers to offer COBRA at no cost to qualified beneficiaries whose
employment was affected by the pandemic or stay-at-home orders. These subsidy programs
are outside the scope of this Guide.

Employers that are not subject to COBRA should review Appendix A
to determine if state continuation (mini-COBRA) laws apply.
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Private and governmental employers with 20 or more employees employed on at least half of
the typical business days during the preceding calendar year that sponsor a group health plan
must comply with COBRA. Church plans, as defined in IRC Section 414(e) are not subject to
COBRA.

When an applicable employer initially exceeds the 20-employee threshold, COBRA will
apply the following January 1.

An applicable employer that drops below 20 employees remains subject to COBRA until the
end of the calendar year. The group health plan must also continue COBRA coverage for
existing qualified beneficiaries until the exhaustion of their COBRA maximum period.

Counting Employees

All common-law employees must be counted regardless of their eligibility or participation
for the group health plan. This includes all union employees and full-time and part-time
employees. Owners and partners of an LLC or LLP must also be counted.

Controlled Groups. If two or more companies share common interest (such as
parent/subsidiary, brother/sister or controlled groups of corporations), then the employees of all
companies, including those outside the U.S., have to be counted. The rules governing related
employers are quite complex. Employers should seek legal counsel for specific situations.

Part-Time Employees. A part-time employee counts as a fraction of an employee. The
fraction equals thenumber of hours worked by the part-time employee divided by the
number of hoursworked by a full-time employee (not more than 8 hours a day or 40 hours
a week).The employees can be counted for each business day or the total employees for
a pay period can be attributed to each day in that pay period.

Who Isn’t Counted. Self-employed individuals who do not otherwise provide services to a
corporation as an employee should not be counted, including sole proprietors, partners in a
partnership, more than 2% shareholders in an S Corporation, independent contractors, and
directors of a corporation.

Group Health Plans

A group health plan is defined as “a plan maintained by an employer or employee organization
to provide health care...to individuals who have an employment- related connection to the
employer or to the employee organization or to their families.”

Maintained by the Employer. Ordinarily, for an employer to maintain a plan, the employer must
contribute to the premium or have some significant active involvement in its administration.
However, an employer does not have to contribute to the premium for the plan to be
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“‘maintained” by that employer. The key is whether coverage under the plan would be available
at the same cost to the employee if he or she obtained the coverage on their own.

Medical Care. “Health care” means the same as “medical care” as defined in Code Section
213(d), such that it is the “diagnosis, cure, mitigation, treatment or prevention of disease, and
any undertaking for the purpose of affecting any structure or function of the body. It does not
include anything merely beneficial to the general health of an individual, such as a vacation.
Examples of group health plans providing medical care are below.

Group Health Plans Plans Not Providing Medical Care

Health Insurance Plans Group term life

HMO Plans AD&D

Self-insured health Plans STD and LTD

Dental plans Exercise facilities

Vision plans On-site day care

Prescription drug plans On-site first-aid only facilities
Telemedicine plans Long-term care plans

Health flexible spending accounts (FSAs)* Health savings accounts (HSAs)

Medical expense reimbursement
arrangements (MERPs)

General and limited purpose HRAs
Individual coverage HRAs

Employee assistance plans that provide
“medical care,” (e.g., counseling provided
by trained counselors)

On-site clinics that render medical care
beyond minor first aid for illness and
injuries incurred during working hours

*Health FSAs that are designed to be excepted benefits are subject to COBRA, but the qualified
beneficiary’s maximum continuation period may be limited if the beneficiary’s health FSA is
underspent at the time of the qualifying event. More information can be found in the Maximum
COBRA Periods section.
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Once an employer is subject to the COBRA regulations, the employer must offer continuation
coverage under COBRA to qualified beneficiaries. A qualified beneficiary must be enrolled in the
employer’s group health plan on the day before the qualifying event takes place. The following
individuals can be qualified beneficiaries:

Covered Employee. COBRA defines a covered employee as an individual who is provided
coverage under a group health plan due to “the performance of services by the individual for
one or more persons maintaining the plan (including an employee defined in 401(c)(1) of the
Internal Revenue Code).” In addition to employees, retirees, and partners, a covered employee
includes agents, independent contractors, self-employed persons, and corporate directors, if
they are covered by the plan the day before a qualifying event.

Covered Spouse. A spouse may be from a formal (certificated) marriage or an informal
(common law marriage) and may be same or opposite sex.

Covered Dependent Child. COBRA does not define “dependent child,” so the plan relies on its
own definition of eligible dependents. A child of a domestic partner can be a qualified
beneficiary if they are eligible dependents under the plan. See exceptions for domestic partners
below.

Children Born to or Adopted by Qualified Beneficiary. COBRA requires employers to make
COBRA coverage available to a qualified beneficiary’s newborn or adopted child. Children born
to or placed for adoption with a covered employee while the covered employee is on COBRA
are added under the Plan’s rules for adding dependents and the added children must be treated
as qualified beneficiaries.

Exceptions

Non-Resident Aliens with No U.S. Source of Income. ERISA contains a COBRA exception
for plans maintained outside the U.S. primarily for the benefit of individuals who substantially all
of whom are nonresident aliens.

New Spouse or Dependent Added Due to a Marriage. COBRA requires employers to make
coverage available to a qualified beneficiary’s new spouse or dependent children, enrolled
through a HIPAA special enroliment on the same terms and conditions as an active employee.
However, the spouse or stepchildren added due to a marriage during the COBRA period will not
also be considered qualified beneficiaries. This means that any spouse or stepchildren added
during the COBRA period cannot continue COBRA coverage or if the qualified beneficiary’s
coverage terminates and they cannot extend their COBRA coverage due to a second qualifying
event.

©2026 Arthur J. Gallagher & Co. All rights reserved.
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Spouse or Dependent Added During Open Enrollment. Employers must make coverage
available to a qualified beneficiary’s spouse or dependent children during open enrollment on
the same terms and conditions as an active employee. However, as explained above, a spouse
or child added during open enroliment will not be considered a qualified beneficiary. This means
that they cannot continue COBRA coverage if the qualified beneficiary’s coverage terminates
and they cannot extend their COBRA coverage due to a second qualifying event.

Domestic Partner. Domestic partners are not spouses under Federal law; therefore, they are
not qualified beneficiaries. However, if an employee in a domestic partnership experiences a
COBRA qualifying event that results in termination of employment or a reduction of hours, the
employee can add the domestic partner as a dependent, even though the domestic partner
would not be a qualified beneficiary in their own right.

©2026 Arthur J. Gallagher & Co. All rights reserved.
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Employers are required to offer COBRA continuation to qualified beneficiaries when there is a
loss of group health plan coverage caused by one of the following events:

Termination of employment Loss of group health plan

Reduction in hours of employment coverage
+

Triggering event
Divorce or legal separation =

Death of a covered employee

Dependent child ceasing to be a dependent Qualifying Event that

requires an offer of
Medicare entitlement for covered employee COBRA continuation
Employer bankruptcy

Termination of Employment

Voluntary Termination. When a covered employee voluntarily terminates employment,
including by retirement, the employer must offer the employee COBRA. The maximum coverage
period for termination of employment is 18 months but that can be extended through second
qualifying events (see Second Qualifying Events below). For more information on the
intersection of retiree plans and COBRA, please see the Intersection of COBRA and Retiree
Health Plans.

Involuntary Termination. When a covered employee is involuntarily terminated from
employment, other than for gross misconduct, the employer must offer COBRA.

Exception for Gross Misconduct. COBRA permits employers to avoid offering COBRA to an
employee who is terminated due to gross misconduct. However, COBRA does not define what
actions constitute “gross misconduct.” Litigation has established a loose standard that requires
the employee’s conduct to be directly work-related and so outrageous that it shocks the
conscience. If the conduct is not work-related (or occurred off work), then there must be a
“substantial nexus” to the workplace before an employer can consider the conduct as gross
misconduct. Caution is warranted when determining whether to avoid offering COBRA due to an
employee’s conduct, and it may be better to offer COBRA coverage than try to risk a court
determining the employee’s actions did not constitute gross misconduct. An employer should
always seek legal advice before denying COBRA coverage for gross misconduct purposes.

In Anticipation of Termination. Employers are specifically prohibited from canceling an
employee’s coverage in anticipation of a qualifying event so that COBRA coverage does not
have to be offered.
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Reduction in Hours

When a covered employee has a reduction in hours due to a change from full-time to part-time
employment, lay-offs, strikes, or a leave of absence, the employee may choose to continue
coverage under the employer’s group health plan through COBRA. The maximum coverage
period for termination of employment is 18 months but that can be extended through second
qualifying events (see Second Qualifying Events below).

Non-FMLA Leave of Absence. When a covered employee reduces their hours due to a leave
of absence not taken under FMLA, the employer may choose whether the qualifying event
occurs at the beginning or end of the leave.

Employers should confirm that their non-FMLA leave policy matches the group health plan’s
eligibility language. Offering coverage outside the plan terms, including during an unprotected
leave of absence, risks self-insuring such claims if not agreed to by the plan’s carrier and/or
stop-loss insurer.

FMLA Leave of Absence. The Family and Medical Leave Act of 1993 (FMLA) requires
employers with 50 or more employees to provide employees with up to 12 weeks of unpaid
leave and to maintain health benefits at active rates upon certain events: upon the birth,
placement, or adoption of a child, to care for a spouse, child, or parent with a serious medical
condition, for an employee’s own serious medical condition, any qualifying exigency during a
family member’s active military service, or a family member being called to active military duty.
Up to 26 weeks of FMLA leave must be provided to care for a member of the Armed Forces
undergoing treatment, recuperation, or therapy for a serious health injury or illness suffered
while on active duty.

A COBRA qualifying event occurs in relation to FMLA when the employee:

Is covered the day before FMLA begins (or becomes eligible and enrolls while on FMLA
leave) and fails to return to work upon exhaustion of FMLA leave and loses coverage.

Notifies the employer that they will not return to work. The COBRA qualifying event is the
employee’s notice date.

Loses coverage during FMLA because of a failure to pay premiums. COBRA must still be
offered upon the exhaustion of FMLA. This may result in a coverage gap between FMLA
coverage lost due to non-payment and COBRA coverage that begins upon FMLA
exhaustion. The COBRA qualifying event occurs upon the exhaustion of their FMLA rights,
or the date coverage is lost, whichever is later.

Coordination with the ACA “Look Back” Method. When a group health plan’s eligibility
language is drafted to offer employees coverage when they are full-time as determined by use
of an ACA look back measurement period (i.e., averaged 30+ hours/week), the end of the
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associated stability period will be a COBRA qualifying event if the employee will not retain their
full-time status and plan eligibility into the subsequent stability period. The event is triggered due
to an overall reduction of hours under the 30-hour threshold.

Example: ABC Co. is subject to the ACA Employer Mandate and sponsors a group health
plan with a Jan. 1 plan year. ABC uses the look back method to determine employees’ full-
time status. The plan is drafted to offer employees who average at least 30 hours/week
group health coverage during the entire subsequent stability period. The ongoing
measurement period is Nov. 1 to Oct. 31, and the stability period is Jan. 1 to Dec. 31.

During the 11/1-10/31 Year 1 measurement period, Jack averages 30+ hours/week. ABC
offers him coverage during annual enrollment, with coverage to begin on Jan. 1 of Year 2.

During the 11/1-10/31 Year 2 measurement period, Jack averages 28 hours/week and will
not be considered full-time during the Year 3 stability period beginning on January 1. On
12/31 of Year 2, Jack experiences a COBRA qualifying event due to his reduction in hours.

Death of a Covered Employee

When a covered employee dies, the employee’s covered spouse and covered dependent
children are qualified beneficiaries and may choose to continue coverage under the employer’s
group health plan through COBRA. The maximum coverage period is 36 months.

Divorce or Legal Separation

When a covered employee receives a court decree of legal separation or divorce, the covered
spouse and covered dependent children are qualified beneficiaries that must be offered COBRA
continuation rights. The maximum coverage period is 36 months. It is important to note that
merely filing for divorce or legal separation does not constitute a qualifying event, only the final
order of separation or divorce causes the loss of eligibility and triggers the right to COBRA.

Notification. A covered employee and qualified beneficiaries must notify the employer within 60
days after the divorce or legal separation becomes final, or within 60 days from the date
coverage would be lost (whichever is later). Notification from the covered employee or qualified
beneficiary is acceptable for all qualified beneficiaries that are affected. The employer is not
required to offer COBRA continuation to the ex-spouse if notice is not given.

Dropping Coverage in Anticipation of Divorce. A common situation arises when a covered
employee elects to drop group health coverage for the spouse in anticipation of a divorce or
legal separation. If the employee drops the spouse’s coverage in anticipation of a divorce or
legal separation, the employer must still offer COBRA to the ex-spouse upon receipt of the final
order. COBRA coverage should begin on the date of the divorce or legal separation. This will
cause a gap in coverage. One way to avoid this gap in coverage is to require spousal consent
or to notify the spouse upon an employee’s request to drop spousal coverage.

©2026 Arthur J. Gallagher & Co. All rights reserved.
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Dependent Child Ceasing to be a Dependent

When a covered dependent child ceases to be an eligible dependent under the terms of the
plan, the child becomes a qualified beneficiary and may choose to continue coverage under the
employer’s group health plan through COBRA. The maximum coverage period is 36 months.
The most common instance of this qualifying event is upon the child’s 26th birthday, when the
plan is no longer required under the ACA to offer coverage to the employee’s children.

Notification. The covered employee or qualified beneficiary must notify the employer within 60
days after the dependent child ceases to be an eligible dependent or within 60 days from the
date coverage would be lost (whichever is later). The employer is not required to offer COBRA
coverage to the dependent if notice is not given.

Medicare Entitlement

In Medicare, there is an important distinction between a person being “entitled to” or “eligible for
Medicare. An individual is generally eligible for Medicare when they reach age 65 and qualified
to receive Social Security benefits. However, to be entitled to Medicare, a person must actually
enroll in Part A. Enroliment in Part A is often automatic upon applying for Social Security
benefits. At that time, individuals may also enroll or delay enroliment in Part B or Part D.

A plan should not be designed to create a qualifying event upon a covered employee’s
entitlement to Medicare Parts A, B, or D, as the plan would then be in violation of the Medicare
Secondary Payer rules, which prohibit an employer from taking into account Medicare
entitlement for current employees or their family members.

However, if an employee enrolls in Medicare before experiencing a COBRA qualifying event of
termination of employment or reduction in hours, the plan must offer COBRA for an extended
period to a covered spouse and dependent. The covered spouse and dependents must be
provided 18 months of COBRA coverage from the qualifying event, or 36 months of coverage
from the Medicare entitlement date, whichever is longer.

Example: Fred reached age 65 and enrolled in Medicare on July 1, 2025. Fred retires on
June 30, 2026. Under the plan, Fred loses coverage on June 30, and his COBRA qualifying
event is July 1. Fred’s covered spouse COBRA maximum period expires on the later of
December 31, 2027 (18 months from the qualifying event) or June 30, 2028 (36 months
from Fred’s Medicare entitlement/enroliment date) — making June 30, 2028 the end of the
spouse’s maximum period.

Employer Bankruptcy

When a covered retiree, spouse, or dependents, lose coverage due to an employer’s Chapter
11 bankruptcy, they may choose to continue coverage under the employer’s group health plan
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through COBRA. For further details on COBRA in a bankruptcy setting, an employer should
consult with legal counsel. Note that both this rule, and Chapter 11 bankruptcies, do not apply to
non-federal governmental employers.

USERRA

The Uniformed Services Employment and Re-employment Rights Act (USERRA) requires all
employers to provide health plan continuation rights to employees (and their dependents) who
are absent from work for military service.

COBRA vs. USERRA. Although COBRA requires an employer to have at least 20 employees to
be subject, USERRA applies to employers of any size. When both USERRA and COBRA apply,
the COBRA maximum coverage period is not extended. The coverage runs concurrently.
However, when the rights under both laws vary, the employee (and dependent) is entitled to
protection under whichever law gives the greater benefit.

USERRA Requirements

An employee who is absent from work due to uniformed service may elect to continue
coverage for himself and covered dependents under any group health plan. The definition of
“group health plan” mirrors the COBRA definition.

Like COBRA, the employee may be required to pay the premium plus a 2% administrative
fee. However, if the employee is absent due to uniformed services for less than 31 days,
then the employer can only charge the active employee share of the premium.

Unlike COBRA, the maximum coverage period is 24 months from the date the absence
begins or for the period of service, whichever period is shorter.

USERRA coverage can only be terminated before the 24 months ends if the employee fails
to apply for or return to employment at the end of the uniformed service.

An individual can lose USERRA rights, including continuation of coverage, if court-martialed
or dishonorably discharged.
USERRA Administration

Unlike COBRA, USERRA does not require a specific election or payment procedure.
Employers subject to COBRA should consider delegating USERRA administration to their
COBRA administrator and aligning USERRA procedures with COBRA.

Dependents do not have an independent right to elect USERRA coverage.

Unlike COBRA, USERRA does not have specific election notice requirements. However,
employers must post a notice of rights and benefits under USERRA.

Unlike COBRA, USERRA does not provide extensions to the 24-month coverage period.

©2026 Arthur J. Gallagher & Co. All rights reserved.
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Employers must make COBRA coverage available to qualified beneficiaries upon a qualifying
event. The maximum duration of COBRA is generally calculated from the date of the qualifying
event. The maximum duration of COBRA depends on the type of initial qualifying event:

Initial Qualifying Event Maximum Benefit Period

Termination of employment 18 months
Reduction in hours of employment 18 months
Death of a covered employee 36 months
Divorce or legal separation 36 months
Dependent child ceasing to be a dependent 36 months
Medicare entitlement for covered employee 36 months
Employer Chapter 11 bankruptcy lifetime for retirees

Health flexible spending accounts (FSAs) are subject to a special COBRA maximum period.
See Limited Health FSA COBRA Period below.

Extending the Maximum Period
Second Qualifying Events

A second qualifying event allows a spouse or dependent who is already a qualified beneficiary
on COBRA to extend their COBRA coverage from 18 months to 36 months of coverage. The
first event must be a termination of employment or a reduction of hours. The second qualifying
event may be any of the following:

Death of a COBRA-covered employee.
Divorce or legal separation.

Dependent child ceasing to be a dependent.
The 36 months of coverage will extend from the date of the original qualifying event.

Death of a COBRA-covered Employee. When a former employee dies while his or her
dependents are covered under COBRA, the spouse and dependent children may extend their
COBRA coverage from the original 18 months to 36 months of coverage.

Divorce or Legal Separation. When a former employee receives a court decree of legal
separation or divorce while his or her dependents are covered under COBRA, the spouse and
dependent children may extend their COBRA coverage from the original 18 months to 36
months of coverage.

©2026 Arthur J. Gallagher & Co. All rights reserved.



Gallagher

Insurance ‘ Risk Management ‘ Consulting

Dependent Child Ceasing to be a Dependent. When a dependent child ceases to be a
dependent (under the definition within the insurance contract or policy) while covered under
COBRA, that child may extend his or her COBRA coverage from the original 18 months to 36
months of coverage.

Notification. It is the responsibility of the covered employee or qualified beneficiaries to notify
the employer within 60 days after the second qualifying event. Notification from the covered
employee or qualified beneficiary is acceptable for all qualified beneficiaries that are affected.
The employer is not required to offer COBRA coverage if notice is not given, so long as the
employer was not aware of the second qualifying event independent of the notice.

Disability Extension

A qualified beneficiary may extend their COBRA maximum period from 18 months to a
maximum of 29 months if a qualified beneficiary who is disabled at the time of the initial
qualifying event of termination or reduction in hours. The 29-month extension of COBRA applies
to all family members that are qualified beneficiaries.

The following conditions must be met for the 11-month extension:

The qualifying beneficiary must be determined disabled at any time during the first 60 days
of COBRA coverage (beginning on the date after initial qualifying event of termination of
employment or reduction of hours).

The Social Security Administration must determine the disability, and the determination must
be made before the end of the COBRA period for the initial qualifying event (18 months).

The qualified beneficiary must notify the plan administrator about the Social Security
Administration determination prior to the end of the original 18-month period, and within 60
days after the latest of:

the date of the Social Security disability determination;

the date of the qualifying event (the employee’s termination of employment or reduction
of hours);

the date on which the qualified beneficiary loses coverage under the plan as a result of
the qualifying event; or

the date on which the qualified beneficiary is informed, through the furnishing of the
plan’s SPD or COBRA initial notice, of the obligation to provide the notice of disability
determination and the plan’s procedures for providing the notice.

Medicare Entitlement before a Qualifying Event

If a covered employee becomes entitled (enrolled) to Medicare before experiencing a qualifying
event that is a termination of employment or a reduction in work hours, the maximum COBRA
period the spouse and dependent children’s COBRA coverage would end on the later of:
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36 months after the covered employee became entitled to Medicare; or

18 months after the date of the employee’s termination of employment.

Example: Fred reached age 65 and enrolled in Medicare on July 1, 2025. Fred retires on
June 30, 2026. Under the plan, Fred loses coverage on June 30, and his COBRA qualifying
event is July 1. Fred’s covered spouse COBRA maximum period expires on the later of
December 31, 2027 (18 months from the qualifying event) or June 30, 2028 (36 months
from Fred’s Medicare entitlement/enroliment date) — making June 30, 2028 the end of the
spouse’s maximum period.

Terminating COBRA Early
COBRA coverage may be terminated before the maximum coverage period expires due to the
following COBRA cut-off events (Code §4980B (f)(2)(B)):

Failure to timely pay COBRA premium.

Coverage under other group health plan after electing COBRA.
Coverage under Medicare after electing COBRA.
Termination of extended coverage for disability.

End of employer group health plan.

Under the COBRA regulations, an employer is allowed, but not required, to terminate COBRA
coverage because one of these events occurs. However, employers must follow plan terms and
administer according to the written document. Therefore, if a plan’s language terminates
COBRA early upon these events, the employer must administer accordingly.

Failure to Timely Pay. COBRA coverage can be cut off if the premium for continuation
coverage is not paid within the required time frame. The payment of premium shall be
considered timely if made within 30 days after the due date. The premium does not have to be
paid by the qualified beneficiary. See the COBRA Premiums & Payments section.

Coverage Under Another Group Health Plan after Electing COBRA. COBRA coverage may
terminate early if:

A qualified beneficiary first becomes covered (not just eligible) under a different group health
plan (as an employee or otherwise) after the date of the COBRA election, and

The other plan cannot contain any exclusion or limitation with respect to any preexisting
condition of that particular beneficiary by reason of HIPAA.

A qualified beneficiary who already has other group health plan coverage before the COBRA
election date cannot be denied an election or have the COBRA coverage terminated before the
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end of the maximum coverage period. Note: for plan years beginning on and after January 1,
2014, pre-existing conditions are prohibited under medical plans.

Coverage Under Medicare After Electing COBRA. COBRA coverage can end early when a
qualified beneficiary who has elected COBRA coverage later becomes enrolled in Medicare.
However, if a qualified beneficiary is entitled to Medicare prior to electing COBRA coverage,
then the qualified beneficiary can continue COBRA.

An employer cannot end COBRA early due to Medicare entitlement in the Chapter 11
bankruptcy context. For further details on COBRA in a bankruptcy setting, an employer should
consult with legal counsel before making any COBRA determinations.

SSA Determination of No Longer Disabled. If a qualified beneficiary, who was entitled to a
11-month disability extension receives a final determination by the Social Security
Administration that he or she is no longer disabled, the plan can end COBRA early.

The qualified beneficiary is required to notify the plan administrator within 30 days from the
determination of non-disability. COBRA coverage will not end until the month that begins more
than 30 days after the determination. The termination of coverage also applies to any other
qualified beneficiary who received the extension due to the disability. If the qualified beneficiary
is still within the original 18 months of continuation coverage, he or she can continue COBRA
coverage until the expiration of the 18 months.

Termination of all Group Health Plans. COBRA coverage can end early when an employer
ceases to maintain any group health plan, including any group health plan sponsored by
another controlled group member or successor employers after a merger or acquisition.

USERRA and TRICARE Coverage. IRS Notice 90-58 (responding to issues of the Gulf War),
prohibits employers from terminating COBRA coverage when an individual becomes covered
under the Military managed health care plan, known as TRICARE (formerly CHAMPUS).

Limited Health FSA COBRA Period

COBRA permits a shortened COBRA maximum period for certain health FSAs that are
“‘underspent” upon the employee’s qualifying event. If the limited COBRA rule applies, the
COBRA maximum period ends at the end of the plan year in which the qualifying event
occurred.

To take advantage of the limited period: 1) the health FSA must be an excepted benefit; and 2)
the health FSA must be underspent. To be underspent, the remaining annual limit (the original
salary deferral election minus any submitted claims) is more than the maximum COBRA
premium that may be charged for the remainder of the plan year.
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Example: An employee elects health FSA coverage with an annual limit of $2,400. The
health FSA provides that coverage ceases on the date employment terminates (the
qualifying event). The employee terminates employment on May 31, and under the health
FSA plan terms, coverage terminates on the date of termination.

On the date of the qualifying event (loss of coverage + triggering event), the employee has
submitted reimbursable claims totaling $950 and has made salary reductions of $1,000 (five
months x $200).

This employee has underspent her account because the remaining annual limit of $1,450
($2,400 - $950) is more than the maximum COBRA premium that may be charged for the
rest of the plan year of $1,428 (seven months remaining in the plan year * $200
contributions per month + the 2% administrative fee).

Because the employee’s account is underspent, the employer is obligated to offer the
employee COBRA coverage under the health FSA. However, since the health FSA is a
qualifying health FSA, the employer can discontinue that coverage at the end of the plan
year (with no annual open enrollment rights).
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Setting the COBRA Applicable Premium

The method to set the COBRA applicable premium differs on whether the plan is fully insured or
self-insured. The cost of COBRA coverage is derived from the total cost of coverage — both
employer and employee contributions. The COBRA applicable premium is calculated over a 12-
month “determination period.”

Fully Insured Plans. The applicable COBRA premium for a fully insured plan is the premium
charged by the insurance company, less any rebates for good claims experience, plus the
permitted administrative fee, discussed below.

Self-Insured Plans. The calculation of the COBRA premium for self-insured plans is based on
one of two approved methods:

an actuarial estimate; or

the cost to the plan in the last determination period multiplied by a cost-of-living adjustment
(cannot be used where there has been a significant change in benefits or enrollment from
the prior determination period).

Health FSAs. Health FSA COBRA premium will be the cost of the annual FSA coverage
amount (divided by the months of coverage in the plan year).

HRAs. Specific guidance on setting the COBRA applicable premium for HRAs has not been
issued. The IRS has suggested that one possible method would be to permit employers to
determine the cost of HRA coverage by adding together all reimbursed claims and
administrative expenses attributable for the plan year (separately for each level of coverage if
the employer allocation differs by employee election, such as allocating $1,000 to the accounts
of employees electing self-only coverage and allocating $2,000 to the accounts of employees
electing family coverage) and dividing that sum by the number of employees covered for that
period (at that level of coverage).

Administrative Cost

2% Administrative Fee. The plan administrator may require the qualified beneficiary to pay
up to 102% of the applicable premium for continuation coverage. The employer may use the
2% fee to help defray the cost of additional administration.

50% Disability Extension Administrative Fee. If an individual is disabled and continuing
their coverage under COBRA for any or all of the 29 months allowed, the plan administrator
may require the qualified beneficiary (and any other non-disabled qualified beneficiary family
member) to pay up to 150% of the applicable premium for the 11-month disability extension
(from the 19th month to the 29th month). However, the plan administrator may not include
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the 50% surcharge if the disabled qualified beneficiary is not part of the covered group. Also,
the plan may not include the 50% surcharge if the disabled qualified beneficiary is entitled to
coverage beyond the first 18 months for a qualifying event other than disability.

Determination Period. The applicable premium must be determined in advance for each 12-
month period (typically, the plan year). The determination period is any consistent 12-month
period selected by the employer. Generally, employers make the determination period coincide
with the plan year or, if different, the renewal period. The determination period is the same for all
covered qualified beneficiaries regardless of when their COBRA continuation coverage begins.

Mid-Year Changes in Premiums. An employer must set the COBRA applicable premium for 12
months prior to the start of the 12-month plan year. COBRA guidance also makes clear that if a
carrier increases its rate during the 12-month determination period, the employer cannot pass
that increase along to the qualified beneficiaries until the beginning of the next 12-month period.
There are only three situations that allow for mid-year COBRA applicable premium adjustments:

Increase in premium due to a disability extension (up to 150% of applicable premium);

Increase in premium up to 102% or 150% of applicable premium if charging less than that
maximum permissible amount; or

Increase (or decrease) in premium if the qualified beneficiary changes to different coverage
with a higher (or lower) premium.

Charging for COBRA

In general, the plan administrator should require qualified beneficiaries to pay the same
premium amount for continuation coverage as is charged to similarly situated active employees,
spouses, and dependents. Many plans charge a different premium for a single employee than
for the employee with a spouse or family. Plan administrators are permitted to charge each
qualified beneficiary who elects single coverage the same premium that is charged to single
active employees. This also means that if only a spouse elects COBRA, the spouse should be
charged the employee-only rate even if the employee plus spouse rate is higher. Similarly,
qualified beneficiaries who elect to cover the entire family should be charged the same premium
that is charged by the insurer for active employees who elect family coverage. Before
determining any rate to charge a qualified beneficiary, the plan administrator should check with
their insurance carrier to determine what premium the carrier charges.

Employers are permitted to subsidize COBRA. Any employer subsidies should be clearly
described, along with a cessation date for those subsidies, in COBRA notices and
communications with employees. Loss of the employer subsidy will open a special enroliment
event for the qualified beneficiary.
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COBRA Payments

A qualified beneficiary’s COBRA premium payment is considered made on the date it is sent to
the plan. Employers must accept a COBRA premium payment from the qualified beneficiary or
any other willing payer. Payment cannot be rejected solely because the payment was not
received from a qualified beneficiary.

Initial Payment. After the plan administrator has received the COBRA election form, the
qualified beneficiary must be given a 45-day period from the date of the election to make the
first premium payment. The first payment must be applied to the time period starting from the
date coverage terminated. If a regular monthly premium becomes due during the 45 days, it will
also have to be included in the initial payment.

Monthly Payments. After receiving the initial payment, the plan administrator must allow a
qualified beneficiary to pay for COBRA coverage in monthly installments. If the plan
administrator may also permit a qualified beneficiary to pay for COBRA coverage at other
intervals (e.g., quarterly or semi-annually).

Grace Period. COBRA requires plans to provide at least a 30-day grace period to receive
payment. The grace period does not extend to the initial premium payment. Payment is
considered timely if made by the latest of:

30 days from the due date;

The period of time that is provided to covered employees or qualified beneficiaries to make
premium payments; and

The period of time that is provided to an employer to make premium payment for the group
to the carrier or TPA.

Methods of Payment. The employer may choose how COBRA payments will be monitored.
Each of the following methods has its advantages and disadvantages. The first two methods
may require the least administration, but they do not assist the plan administrator in keeping
track of qualified beneficiaries. The third method requires the most administration and greater
cost to the employer, but it assures that qualified beneficiaries are notified each month of their
premium due date and allows the plan administrator to keep track of qualified beneficiaries.

Election Notice. The first and simplest method is to provide premium information and
payment deadlines in the COBRA election notice. If payment is not received by the end of
the grace period, coverage is terminated without further notice.

Coupon Billing. The second method uses a coupon billing system. Coupons are provided
to the qualified beneficiary when COBRA continuation coverage begins. The qualified
beneficiary returns a coupon with each monthly payment. If payment is not received by the
end of the grace period, coverage is terminated without further notice.
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Monthly Billing. The third method is to send the qualified beneficiary a monthly bill for the
premium due. If the payment is not received by the end of the grace period, coverage is
terminated without further notice.

Delinquent and Partial Payments.

Checks Returned for Insufficient Funds. A plan administrator who receives a check for
payment that is rejected by the payer’s bank for insufficient funds must allow the qualified
beneficiary the opportunity to make the payment prior to the grace period expiring. If the
plan is notified that the check is for non-sufficient funds after the expiration of the grace
period, check with the carrier or TPA prior to accepting any further payment as correction for
the returned check. A plan should consider including a statement in the qualifying event
notice and monthly bills or coupons notifying qualified beneficiaries that an insufficient check
does not constitute payment and that coverage would terminate if full payment were not
made by the last day of the grace period.

Partial Payment. A plan that only receives a partial payment by the last day of the grace
period may terminate coverage for the qualified beneficiary due to lack of payment. The plan
may notify the qualified beneficiary that full payment was not received and that COBRA
coverage will terminate if full payment is not made before the last day of the grace period.

Insignificant Shortfall. A COBRA payment that is short by an insignificant amount will be
deemed to satisfy the payment, unless the plan notifies the qualified beneficiary of the
deficiency and allows a reasonable time for the deficient payment to be made. A period of
30 days after notice is considered a reasonable time. A payment shortfall is insignificant if it
is less than or equal to the lesser of $50 or 10% of the COBRA premium.

Early Termination Notice. When cancelling COBRA due to nonpayment of premium, a plan
must notify the qualified beneficiary that coverage has been terminated as of a certain date.
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Identical Coverage

Upon a qualifying event, an employer must determine what coverage must be offered to the
qualified beneficiaries. COBRA requires the plan to initially offer qualified beneficiaries the
coverage in which the participant was enrolled immediately before the qualifying event.

Modification of Coverage

If an employer modifies coverage for similarly situated active employees, the coverage for
qualified beneficiaries must be modified in a similar fashion. Some examples of modifications
include benefit enhancements, elimination of coverage, changes in carriers, or addition of new
or different plans.

HMO Coverage

If an employer maintains HMO coverage, and a qualified beneficiary was enrolled in the HMO
before their qualifying event, then the HMO must be offered to the qualified beneficiary, even if
the HMO is no longer valuable to the qualified beneficiary because they moved outside the
HMO service area. If the employer maintains any other coverage for active employees that may
provide coverage in the qualified beneficiary’s new area, then the employer must offer that
coverage as well within a reasonable period after the qualified beneficiary requests it.

Independent Rights

Each qualified beneficiary has an independent right to elect continuation coverage. For
example, if an employee and family are offered COBRA coverage, each individual in the family
has an independent right of election that does not rely on any other family member (or the
employee) electing COBRA.

This independent right extends to the termination of COBRA coverage for qualified beneficiaries
unless the coverage is terminated during the extension for disability. If the extension is
terminated due to non-disability, it affects the entire family.

Enrollment Periods

Qualified beneficiaries have the same rights as active employees during open enroliment
periods and HIPAA special enroliment right periods. Those periods will allow them to add or
drop family members, change coverage, and change carriers. Generally, family members added
during an open or special enrollment period who were not previously covered do not become
qualified beneficiaries with their own independent rights.

©2026 Arthur J. Gallagher & Co. All rights reserved.



Gallagher

Insurance ‘ Risk Management ‘ Consulting

Bundled Elections

Plan sponsors have the freedom to determine the number of group health plans they maintain
and how those plans are offered to active employees and COBRA qualified beneficiaries. The
employer may choose to combine the benefits under one group health plan and thus not offer
each benefit separately to active employees and COBRA qualified beneficiaries. Therefore, if an
employer bundles dental and vision elections (all or nothing) for active employees, that same
bundled election applies to qualified beneficiaries.
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COBRA requires notices from the plan to the participant, from the employer to the plan, and
from the participant to the plan.

Initial Notice/General Notice

The initial COBRA notice explains to covered employees, spouses and dependents their rights
and obligations under COBRA. A Model General Notice is provided in various languages at the
following site: DOL: Health Plans (see Model Notices and Disclosures).

Who Receives it? The initial COBRA notice should be provided to all covered employees and
spouses.

When is it Given? The notice should be furnished within 90 days after commencement of
coverage, or if later, 90 days from the date when the plan first becomes subject to COBRA. A
plan is also required to give notice when a group health plan first becomes subject to COBRA,;
when new employees become covered; and when employees add spouses to the plan.

How is it Delivered? The initial notice should be provided by first-class mail to the covered
employee’s last known address. If all covered family members are at the same address, then a
single notice mailed to that address and addressed (inside and out) to the employee and
spouse is sufficient to notify the family. If the plan is aware of a dependent living at a different
address than the employee, a separate notice should be sent to the dependent. A plan
administrator should have a developed notice mailing procedure that they follow to ensure
timely and accurate notification.

When is the Notice Considered Provided? The notice is considered provided as of the date
of mailing, if mailed by first-class, certified, or express mail. If the notice is given electronically,
then the notice is considered provided as of the date of transmission. If the notice is hand-
delivered, it is not considered provided until it is actually received.

Should we include the Notice in the SPD? A full initial notice can be added to the SPD and
used as the initial notice; however, then the SPD must be delivered to both covered employees
and covered spouses using the required delivery methods for the initial notice. Because the
SPD is not typically mailed to the home address anymore, an employer should consider
providing the initial notice separately from the SPD.

Notice to the Plan Administrator of a Qualifying Event

Who Receives it? In the case of a divorce, disability, legal separation, or cessation of
dependent status, covered employees and qualified beneficiaries are responsible for notifying
the plan administrator that they have had a qualifying event. Covered qualified beneficiaries are
also responsible for notification of second qualifying events of the death, divorce or legal
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separation, Medicare entitlement, and dependent child ceasing to be a dependent under the
plan. If the notice is not given, then the plan does not have to provide COBRA continuation. If a
plan discovers that one of these qualifying events has occurred after the 60-day notice period
has lapsed, the plan administrator may have to terminate coverage pursuant to the insurance
contract and plan document without offering COBRA. The plan administrator may also need to
provide a new Notice of Unavailability of Coverage.

When is it Given?

Divorce, Separation or Loss of Dependent Status. The notice must be provided or sent to
the Plan Administrator, within 60 days after the qualifying event or the date on which
coverage would be lost due to the event, whichever is later.

Disability. In cases of disability, the covered employee or qualified beneficiary must notify
the plan administrator within 60 days of the latest of:

the date of the Social Security disability determination;

the date of the qualifying event (the employee’s termination of employment or reduction
of hours);

the date on which the qualified beneficiary loses coverage under the plan as a result of
the qualifying event; or

the date on which the qualified beneficiary is informed, through the furnishing of the
plan’s SPD or COBRA initial notice, of the obligation to provide the notice of disability
determination and the plan’s procedures for providing the notice. This notice must be
provided before the end of the original 18-month COBRA coverage period.

Plans must Disclose Notice Requirements. A plan may enforce plan notice deadlines against
qualified beneficiaries only if they have informed the qualified beneficiaries of both the
responsibility to provide the notice and the plan’s procedures for providing such notice. These
procedures need to be disclosed in both the plan’s SPD and the initial notice. These procedures
should include 1) the individual designated to receive the notice, 2) the means by which the
notice may be given, 3) the information required to be given, and 4) who may provide the notice.

How is it Delivered? While not required under COBRA, it is advisable that plan administrators
request, through the COBRA initial notice, that employees must notify the plan or employer in
writing for recordkeeping purposes. The plan may require written proof of a decree of divorce,
date of legal separation or declaration of disability.

Notice of Unavailability of Coverage

The Notice of Unavailability of Coverage is given to an individual who furnishes a Notice of
Qualifying Event, a Notice of Second Qualifying Event, or a Notice of Disability and is not
entitled to COBRA coverage (or extension of COBRA coverage). This Notice provides the
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individual with an explanation of why COBRA coverage is not available. There is no DOL model
form, but the notice must be written in a manner calculated to be understood by the average
plan participant.

Who Receives it? The plan administrator may notify the covered employee and spouse by
furnishing a single notice addressed to both, if both reside at the same location, based on the
most recent information available to the plan.

When is it Given? The Notice must be provided within the time period that would apply for
providing the election notice to the individual if he or she was entitled to elect COBRA. The
actual number of days is determined by whether the employer is sending the notice or is
providing notice to a TPA, who then provides the notice.

How is it Delivered? The notice is furnished in a manner reasonably calculated to ensure
receipt of the material. This can be done by first-class mail to the covered employee’s last
known address. A plan administrator should follow a standard notification and mailing procedure
to demonstrate that the procedure is designed to send the notice to the correct address. The
Notice is considered furnished as of the date of mailing, if mailed by first class mail, certified
mail, or Express Mail. A hand-delivered notice is considered furnished upon actual receipt.

Election Notice

The election notice informs each qualified beneficiary that they have rights to continue their
group health plan coverage under COBRA. A Model Election Notice is provided in various
languages at the following site: DOL: Health Plans (see Model Notices and Disclosures).

Who Receives it? A covered employee, spouse or dependent who has a qualifying event which
causes a loss in coverage, receives an election notice.

When is it Given? Once a qualifying event occurs, the plan administrator has 14 days from the
date they receive notification of a qualified beneficiary’s right to COBRA continuation. If the
qualifying event is one where the employer has the obligation to notify the plan administrator of
the event (such as termination of employment), then the plan administrator has 44 days to send
the election notice.

How is it Delivered? The election notice should be furnished to each covered employee,
spouse, and dependents by first class mail to the covered employee’s last known address. If all
covered family members are at the same address, then a single notice mailed to that address
and addressed (inside and out) to the employee and spouse is sufficient to notify the employee,
spouse and any dependents. A plan administrator should follow a standard notification and
mailing procedure to demonstrate that the procedure is designed to send the notice to the
correct address. The DOL final regulations specifically approve of mailing the notices and
consider the election notice furnished on the date of mailing, if mailed by first-class, certified or
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Express mail. The DOL states that if second or third-class mail is used, return/forwarding
postage must be guaranteed, and address correction must be requested. Although the DOL
says that in-hand delivery is acceptable, it is not recommended because of the necessity to
provide notices to other beneficiaries outside the worksite and to prove it was delivered.

Caution. Plan administrators should be cautious when sending out COBRA notices. Several
courts have held that once COBRA has been offered, the plan administrator cannot cut off
coverage if the plan administrator offered the coverage in error (e.g., offering COBRA coverage
to an employee, spouse or dependent that was not on the group health plan at the time of the
event). If employers offer COBRA in error, they may be responsible for all claims incurred during
the COBRA continuation period under their insurance contract.

Notice of COBRA Elections

Election Period: Each qualified beneficiary has an election period of 60 days to elect COBRA
continuation coverage. Under the law, the 60-day election period starts from the date the notice
is “provided”, or the date coverage is lost, whichever is later. If the election is not made prior to
the expiration of the 60-day election period, then the employer is not obligated to offer COBRA.

60-Day Count. The 60-day election period starts the day the election notice is “provided”. It is
not clear what was intended by using “provided.” It is still recommended that plan administrators
measure the 60 days from the mailing date of the election notice. However, if an election is late
by only a few days, then the administrator might want to consider adding the normal mailing
time (3-5 days) to the 60-day requirement. In any case, elections are considered made on the
date they are sent (postmarked) to the plan administrator.

Who Elects it? The plan administrator determines where and to whom to send the election
form. Each qualified beneficiary has an independent right to elect COBRA coverage (a parent or
legal guardian can elect for a minor child), but a covered employee or spouse that is a qualified
beneficiary may elect for all other qualified beneficiaries.

Waiver of COBRA. A qualified beneficiary who waives COBRA continuation during the election
period can revoke the waiver at any time before the end of the election period. If a qualified
beneficiary does not want to elect COBRA, they simply do not return the election form or notify
the plan administrator of the election within the 60-day time period.

Cancellation and Reinstatement of COBRA.

From Election Date. If a COBRA election is made within the 60-day election period,
coverage must be provided from the date that coverage would otherwise have been lost.
This can be accomplished in one of two ways:
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The plan administrator could cancel the qualified beneficiary from coverage. The
qualified beneficiary would be retroactively reinstated once the election and payment are
made.

The plan administrator could leave the qualified beneficiary on coverage during the
election period. If the payment is not made, then the employer risks responsibility for the
premium or claims if claims have been incurred. Alternatively, the employer could leave
qualified beneficiary enrolled on coverage but hold all claim payments until the election
and payment of COBRA premiums.

From Revocation of Waiver. If a qualified beneficiary waives COBRA continuation and
later revokes the waiver during the 60-day election period, coverage does not need to be
provided retroactively to the qualifying event date, rather it only needs to begin on the date
of the revocation.

Duty to Disclose Information to Providers. Plans must respond to provider inquiries
regarding a qualified beneficiary’s coverage during the COBRA election period. The plan must
also respond to provider inquiries during the 45-day or 30-day grace period for payments.

Confirmation Notice. The plan administrator is not required but may choose to inform the
qualified beneficiary of receipt of the election of COBRA continuation. A confirmation notice can
also verify the elections made and the applicable premium payments and due dates.

Notice of Early Termination of COBRA Coverage

A plan administrator that terminates COBRA coverage prior to the end of the maximum
coverage period must provide a written notice of termination to each affected qualified
beneficiary. There is no model notice provided by the DOL.

Who Receives it? A plan must provide the notice to covered qualified beneficiaries losing
coverage under COBRA.

When is it Given? The plan administrator must provide the Notice of Early Termination as soon
as practicable following the decision to terminate the COBRA coverage early due to late or
nonpayment of premiums, termination of the group health plan, the qualified beneficiary
becoming covered under another group health plan or Medicare, the qualified beneficiary being
deemed no longer disabled (if covered under the disability extension), or for cause.

How is it Delivered? The plan should provide the notice each qualified beneficiary by first class
mail to the covered employee’s last known address. If all covered family members are at the
same address, then a single notice is sufficient to notify all qualified beneficiaries. If the qualified
beneficiaries live at different addresses, then the plan must give separate notices.
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A plan administrator should follow a standard notification and mailing procedure to demonstrate
that the procedure is designed to send the notice to the correct address. The DOL specifically
approves mailing the notices and consider the election notice furnished on the date of mailing, if
mailed by first-class, certified or Express mail. The DOL states that if second or third-class mail
is used, return/forwarding postage must be guaranteed, and address correction must be
requested. Although the DOL says that in-hand delivery is acceptable, it is not recommended
because of the necessity to provide notices to other beneficiaries outside the worksite and to
prove it was delivered.

Conversion Notice

Plan administrators must notify qualified beneficiaries of the right to elect an individual
conversion policy (if such an option is available under the group health plan) when their COBRA
coverage period is ending. This notice must be sent first class mail to their last known address
within 180 days prior to the expiration of their COBRA coverage.

Electronic Delivery of COBRA Notices

ERISA Notice Requirements. The DOL provides a safe harbor under which all ERISA welfare
may disclose required notices electronically. COBRA notices may be provided electronically
under this safe harbor. That said, mailing to the employee’s last known address, when plan is
aware the spouse and dependents live at the same address, will be considered notice to all
qualified beneficiaries, thus electronic delivery is rarely used for COBRA purposes.

Delivery to Spouse. Electronic delivery to a spouse requires that the method be reasonably
calculated to ensure actual receipt. Providing notices to an employee’s work email address
should not be used as notification to a spouse, unless the spouse consents to delivery at that
address and has direct access to that email to obtain the notice. Electronic delivery should
never be the sole method of delivery to a qualified beneficiary.

Delivery to Employer. An employer may, but is not required to, accept an electronic notice of a
divorce or other qualifying event, or even a COBRA election from an employee, spouse or other
qualified beneficiary. The employer should not require notice to be given electronically as the
sole method of delivery.
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Employers administering their own COBRA program must use consistent and verifiable
procedures when sending COBRA general (initial) and election notices. The failure to maintain
proper compliance documentation can hurt the employer in the case of an IRS audit and may
protect the plan against the threat of litigation.

To prove compliance, employers should be able to document what notices were sent, when
they were sent, what elections were made by the qualified beneficiary, and any correspondence
sent between the plan and the qualified beneficiary.

Plan administrators should develop written procedures for administering the COBRA program.
Written instructions detailing the steps to be taken in the COBRA process are important as a
reference for the employees administering COBRA. The written process will ensure that
COBRA notices are handled consistently and accurately. The following steps are a good
framework for documenting the COBRA process:

Check the employee’s enrollment form for coverage, i.e., single, two people, or family.

Personalize the notice with the employee’s name as well as the spouse’s name if coverage
is requested for the spouse.

Record the date the general notice is mailed on the employee’s enroliment form and make a
copy of the notice for the employee’s file.

To ensure proof of mailing, a “certificate of mailing,” available from the U.S. Postal Service,
is recommended for sending the general and qualifying event notices. A copy of the
certificate should be retained in the employee’s file.

Keep a COBRA natification logbook or spreadsheet where the notices, dates of mailing or
other correspondence can be recorded.

Keep employees’ change of coverage forms. This provides documentation needed to
explain why a COBRA notice was or was not sent.

©2026 Arthur J. Gallagher & Co. All rights reserved.
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Employers that violate COBRA requirements could face penalties under the Internal Revenue
Code and ERISA. Both laws have distinct penalty provisions. Further, employers are at risk for
lawsuits filed by the DOL and/or qualified beneficiaries.

IRS Excise Tax

The IRS penalty is a non-deductible excise tax of up to $100 per day per violation during the
non-compliance period, increased to $200/day if the violation affects more than one qualified
beneficiary in the same family. This period begins on the date of the COBRA violation and ends
on the date of the correction. The IRS has the option to waive all or part of a penalty tax if the
penalty is excessive relative to the violation, or they find the violation to be inadvertent.

To stop the IRS penalty tax from continuing to accrue, the employer should undo the failure to
the extent possible. This means the employer should place the qualified beneficiary (or estate)
in a financial position that as good as it would have been had the violation not occurred. For
these purposes, it is assumed that the qualified beneficiary would have elected to receive the
maximum amount of benefits allowed under the group health plan. Whether the plan is fully
insured or self-insured, coordination with the carrier is important to obtaining corrective action.

Employers liable for an excise tax must self-report the violation by filing IRS Form 8928 and
paying the tax by the due date for filing their federal income tax returns. The tax is not
reportable or payable if the failure is not discovered exercising reasonable diligence, or failures
due to reasonable cause (and not willful neglect) that are corrected timely. Further, if a COBRA
violation is due to reasonable cause rather than willful neglect, and the violation is corrected
within the first 30 days after the employer knew or reasonably should have known that it failed to
comply with COBRA, no penalty tax applies.

If a violation is not corrected before the IRS sends the employer a notice of examination for
income tax liability (an audit letter) and the failure occurred or continued during the period of
examination, then a minimum excise tax applies. The tax would be the lesser of $2,500
($15,000 if failures for any year are more than de minimis) or the $100/day excise tax
calculation.

ERISA Penalties

Under ERISA, a participant or qualified beneficiary may bring a civil action against the employer.
There is a penalty which the court, at its discretion, may impose for an employer who fails to
provide the initial COBRA notice and the qualifying event notice in a timely manner. The
employer may be liable to the individual who failed to receive notice, for up to $110/day from the
date of failure. This penalty may also apply if an employer does not provide requested COBRA
information to a qualified beneficiary within 30 days of the request.

©2026 Arthur J. Gallagher & Co. All rights reserved.
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ERISA allows a qualified beneficiary to file suit against an employer for failure to provide
COBRA coverage. If the qualified beneficiary prevails, the employer could be required to pay
the qualified beneficiary’s claims that were incurred during the non-compliance period.
Employers should bear in mind that in addition to claims liability in an ERISA lawsuit, they might
risk having to pay the qualified beneficiary’s attorneys' fees.

Public Health Service Act Penalty (PHSA)

Under the PHSA, a participant or qualified beneficiary (or HHS) may bring suit for equitable
relief against plans maintained by any state or any political subdivision of a state, or by any
agency or instrumentality of a state or political subdivision of a state. The IRS and ERISA
penalties described above do not apply to such plans.
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Appendix A: State Continuation

States establish the health care continuation rules that apply to fully insured plans, and often to
employers that are not subject to COBRA because of their size. That said, some states
supplement federal COBRA. For a listing of each state’s requirements, please see State
Continuation 50-State Survey.
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Appendix B: COBRA Notices Chart

Notice

COBRA
General/lnitial
Notice

Notice of
Qualifying
Event

DOL Election
Notice

Notice of
Unavailability

Notice of
Insufficient
Payment

Who Sends &
Receives

Plan > New
Participants

Participant - Plan
or Employer

Plan = Qualified
Beneficiary

Plan - Former
Participant who
notifies plan of
potential COBRA
rights

Plan 2 Qualified
Beneficiary who
submits insufficient
payment
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Requirements

Plans should use the DOL Model Notice and
modify, as necessary, based on the circumstances.

English

Spanish
Creole

Korean

No model notice available. Plans may, but are not
required to, establish reasonable requirements for
the content of an employee’s or qualified
beneficiary’s notice of a qualifying event to the plan
or employer. Those procedures should be disclosed
in the plan’s SPD and/or initial notice.

Plans should use the DOL Model Notice and
modify, as necessary, based on the circumstances.

English

Spanish
Creole

Korean

No model notice available. COBRA regulations

require the notice:

« Include an explanation of why COBRA coverage
is not available; and

- Be written in a manner calculated to be
understood by the average participant.

No model notice available. The plan is required to
inform a qualified beneficiary if their COBRA
payment is not sufficient. The notice must

« Notify the qualified beneficiary of the deficiency
and
« Provide a reasonable period for repayment.



https://www.dol.gov/sites/dolgov/files/EBSA/laws-and-regulations/laws/cobra/model-general-notice.docx
https://www.dol.gov/sites/dolgov/files/EBSA/laws-and-regulations/laws/cobra/model-general-notice-spanish.docx
https://www.dol.gov/sites/dolgov/files/EBSA/laws-and-regulations/laws/cobra/model-general-notice-ht.docx
https://www.dol.gov/sites/dolgov/files/EBSA/laws-and-regulations/laws/cobra/model-general-notice-ko.docx
https://www.dol.gov/sites/dolgov/files/EBSA/laws-and-regulations/laws/cobra/model-election-notice.docx
https://www.dol.gov/sites/dolgov/files/EBSA/laws-and-regulations/laws/cobra/model-election-notice-spanish.docx
https://www.dol.gov/sites/dolgov/files/EBSA/laws-and-regulations/laws/cobra/model-election-notice-ht.docx
https://www.dol.gov/sites/dolgov/files/EBSA/laws-and-regulations/laws/cobra/model-election-notice-ko.docx
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Early Plan - qualified

Termination beneficiary

Notice

Conversion Plan = Qualified

Notice Beneficiary whose
COBRA maximum

period as ended,
even if terminating
early
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No model notice available. COBRA regulations
require the notice:

Include the date of termination of COBRA;
Explain why COBRA coverage has terminated
earlier than the end of the maximum period;
Include a statement of any rights the qualified
beneficiary may have under the plan, or under
applicable law, to elect alternative group or
individual coverage, such as conversion rights;
and

be written in a manner calculated to be
understood by the average participant.

No model notice available. Fully insured plans
should work with their insurer to obtain appropriate
language for conversion notice.



