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For the past four years, the London insurance market has been 

an extremely challenging place to do business – the D&O and 

Management Liability market, in particular. In 2020, clients, brokers 

and underwriters suffered following the withdrawal of numerous 

carriers from the D&O market, including AXA XL.

The results of a recent Risk Management Survey undertaken 

by Gallagher and 3Gem shows that the claims landscape for all 

sectors and clients shifted during what was an unprecedented 

2020, and the threat of litigation features heavily amongst these 

concerns. D&O losses can arise from a whole host of stakeholders, 

and the brunt of claims caused by COVID are unlikely to be seen in 

the market until 2021 and beyond. 

A quiet accident year (in terms of notifications) coupled with 

historic rate increases for insurers does not necessarily equate to 

a profitable return, as the long tail nature of D&O claims can mean 

payments for historic investigations (as far back as 2013) are still 

being made.

However, as we move into 2021, we are seeing new capacity 

beginning to enter the market, including Inigo and Scor; as well as 

other markets looking to become more relevant, such as Generali 

and CNA. We can expect these markets to be more aggressive 

in the upcoming months, as capital starts to come back into the 

market from the side-lines.

Recent insurance publications, such as the Insurance Insider, 

are reporting an uplift of supply entering the marketplace and 

therefore, clients should, hope to see easier renewals1. 

1 Source: Insurance Insider, January 2021

In our previous State of the Market Report, we expressed the Directors’ and Officers’ (D&O) 
insurance market as a basic formula to help clients look at the D&O marketplace in a different 
light – one where we consider underwriting pricing and capacity (‘market risk’), as well as 
‘company risks’. As we enter into Q1 2021, we want to continue focusing on the market risk and 
the client risk; helping enable a positive renewal outcome relative to the marketplace.

INTRODUCTION

For the past four years, the London 
insurance market has been an extremely 
challenging place to do business – the 
D&O and Management Liability market, 
in particular. 

https://www.ajg.com/uk/news-and-insights/2021/january/covid-19-sparking-wave-of-claims-against-uk-businesses/
https://www.ajg.com/uk/news-and-insights/2021/january/the-importance-of-management-liability-insurance/
https://insuranceinsider.com/articles/137721/new-capacity-to-stabilise-hard-d-and-o-market-after-tumultuous-2020
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The first theme to note in the above graph is that the starting 

point in which we begin pricing risks has now changed (c). 

The UK D&O landscape has been altered by increased class 

actions and changing legal and regulatory environments globally 

– emphasising the accountability and liability of directors 

and officers. Companies that used to be partially shielded 

from claims exposures in other territories, despite purchasing 

multinational D&O programmes, are now having to take into 

account global claims trends. It is no longer just US traded 

companies that are suffering.

As a result, the market has seen significant premium and 

retention increases, as well as coverage restrictions, in all sectors, 

geographies and for all types of companies.

Market price comparison pre and post COVID-19

Gallagher service offering:

• Consultancy services

• Better service

• Transparency and 

communication

• Good market relationships

• Experienced, specialist 

broker services
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The UK D&O landscape has been altered 
by increased class actions and changing 
legal and regulatory environments globally 
– emphasising the accountability and 
liability of directors and officers. 
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Alpha (α)

The client can control the variables in the company risk (alpha). In order for clients to 
maximise their savings versus the market, clients must focus and improve on the variables 
that they can control.

These include: 

Financial stability – this is critical, as solvency is a material risk 

factor for insurers. If you have public debt, the insurers will peer 

analyse this measure. Additionally, they will look at liquidity, 

cash positions, leverage and debt maturity when measuring risk. 

The weighting placed by insurers is 1-10 (FS) (with 1 being debt 

free/no concerns and 10 being solvency issue in next 12 months)

Corporate governance – this is an equally important point. It is 

vital to have controls and procedures in place to help reduce 

insurers’ concerns over the potential frequency and severity of 

claims. Entities that are well managed, with excellent corporate 

governance, will have the best results in a difficult market. 

The weighting is 0.5-2.5 (CG)

US exposure – US exposure tends to be a point of concern for 

underwriters as, historically, the US has been where the most 

frequent and severe claims have occurred. This ranges from 

no assets located in the USA to a full Nasdaq/NYSE listing. 

The weighting is 1-10 (USA)

Majority shareholder – this variable has changed throughout the 

years. Previously, having a major shareholder was considered a 

positive by underwriters, as there were less shareholders who 

could sue. However, in recent times, this has given rise to claims, 

as majority shareholders have more control and influence over the 

alpha side of the equation. The weighting is 1.1-5 (MS)

Mergers and acquisitions – the amount and area of the M&A 

that the business conducts will affect the weighting, as there 

will inevitably be some unhappy stakeholders. The weighting 

is 1-1.25 (M&A)

Share price performance – factors such as the level of volatility 

and poor performance of the business and, therefore, the share 

price will affect this weighting. A volatile share increases the 

chances of a securities class action being brought against the 

company and key individuals. The weighting is 1-5 (TC)

The alpha is comprised of all the above:

FS + CG + US + MS + M&A + TC

The implications on clients’ D&O policies – particularly for those 

who have purchased D&O cover with the aim of protecting their 

personal assets – could mean that the structure and breadth of the 

policy can leave individuals exposed to personal losses when the 

policy is instead utilised for corporate protection.

The purchase of a Side A D&O policy will have an effect on the 

beta side of the equation. This is why, especially at this moment 

in time, coverage selection is critical and should be a key 

consideration. Purchasing a Side A only programme will increase 

the market capacity (i.e. D&O limits) available by around 25%, so 

this would be up to a 0.75 weighting.

How clients have responded to COVID-19 will naturally also have 

an effect on the weighting of the equation. As companies of all 

sizes begin to re-open and operate in the ‘new normal’, it is likely 

that certain companies (and, therefore, their directors and officers) 

will be singled out for their handling of the crisis by customers, 

employees, regulators, or shareholders, and could face litigation for 

the perceived ‘mismanagement’ of their company during the crisis. 

These claims could be related to the decisions made about when 

(or how) the business managed employee or customer safety, 

how the company communicated to customers or shareholders, 

or how the business failed to be compliant with rules, regulations 

or laws – and test cases will certainly inform whether or not we 

see an uptick in litigation relating to corporate management of the 

COVID-19 crisis.

Key
Ρ = Premium X = time

α = company risk Financial stability, corporate governance, US exposure, majority shareholder(s), mergers and 
acquisitions (M&A), share price performance and claims.

β = market risk [Supply of Capital  
+ IS(0:1) MK(0:1, 1-1.2)(MP)]

Supply of capital in the market and minimum premiums, market capitalisation and industry sector.

1 = Standard offering from insurers If 1 = standard offering / value-add from insurers. So anything <1 = broker’s ability to undercut the 
market standard pricing which clients will pay. 

Note: assume that everything is minimum and constant from one year to the next. Should the minimum in the market go from 

one per million of limit to two per million, on a low exposed D&O risk, the premium will still double.
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Beta (β)

Looking to the beta side of the equation, we can see the factors included are those dependent 
on the natural cycle of the market – factors which clients do not have control over.

The market risk is essentially the amount of underwriting 

capacity available, which is directly correlated to capital in the 

industry sector. This concept is binary (0:1) and has no weighting 

in the equation.

Beta includes:

Supply of capital in the market and minimum premiums – this 

directly affects the available underwriting capacity in the market 

and we are seeing signs of new capacity in the D&O sector (albeit 

there will continue to be further casualties, with insurers being 

forced out of the market due to the volume of losses sustained in 

recent years). Insurers who previously did not entertain this line of 

business are now interested in writing financial lines insurances, in 

a period where D&O premiums are at a record high. We expect this 

to continue throughout 2021.

Market capitalisation – will inevitably have been affected by 

COVID-19. This is also binary (0:1). A large market capitalisation 

will preclude certain insurers from participating. Once this is past 

a certain point, it will have a significant impact on the weighting 

of the equation (up to 1.2). This is not a linear concept, meaning 

that retentions can often be more affected than premiums in 

this variable.

Industry sector – unsurprisingly, the aviation, hospitality, travel 

and leisure sectors have become incredibly challenging when 

designing D&O insurance programmes, with additional exclusions 

being applied, along with specific requests for COVID-19 

underwriting information.

This scrutiny is now moving into other industries, especially 

lockdown affected industry sectors. 

Standard insurer offering (1) – how Gallagher can help 

Standard insurer offering  Ρ = 1.α + β
Gallagher offering  Ρ = 0.8.α + β

The take-away from this dearth in capacity means that all options 

must be explored and considered. All licenced markets must be 

approached wherever in the world they are located. 

In spite of the pandemic, and all the market and company factors 

we have explored, Gallagher remains open for business and fully 

operational during this lockdown period, and we appreciate just 

how uncertain times have become for all of our clients – especially 

on an individual basis.

If you are concerned about the level or breadth of your D&O cover 

or would like to know more about protecting your personal assets, 

please get in touch with us now.



Gallagher | State of the Market for Directors’ & Officers’ (D&O) 6

GALLAGHER’S D&O TEAM

We pride ourselves on our ongoing commitment to clients. 

We treat every client as if they were a new client. We do not 

have a sales team that bring in clients and then pass them 

on to a service team that they have never met. Clients have 

long-standing relationships with us, which helps us have 

greater understanding of each other and enables better 

communication, better service and enhances the efficiency 

of the insurance placements. Each member of your service 

team will be available to you as and when you need them. 

For each role in the account team, we have a deputy in place. 

We believe that this team represents an excellent, diverse, 

yet complementary pool of broking, account management, 

claims and consulting expertise.

We have offices worldwide. In addition to our growing 

number of international offices, we also have access to the 

Gallagher Global Network (GGN), which exploits synergies 

with Gallagher offices and some of the leading partner 

brokerage firms in over 150 countries, meaning that we are 

able to track the legal, cultural and economic factors that 

could affect our clients’ insurance, employee benefits and 

risk management needs.

We have a close relationship with our dedicated D&O 

claims team, who sit with us in London, which has proven 

to improve communication, turnaround time and, most 

importantly, claims outcomes. We pride ourselves that our 

D&O claims team has been able to secure claims payments 

for clients that have been unobtainable elsewhere; as, 

ultimately, this is why you buy the insurance in the first place.

Collectively, the consultants and brokers at Gallagher 

have decades of experience working with organisations 

protecting their people, operations, and information 

through intelligence collection, threat assessment, asset 

identification, risk analysis and project management. 

We recognise the importance of team continuity, the 

building of knowledge and trusted relationships. The 

experience that our team will build in understanding your 

risks, operations, challenges and its organisational culture 

will be invaluable. We have robust strategies for staff 

retention, which include maintaining a fully staffed business. 

Gallagher Financial and Professional Risks comprises of 

over 100 staff and continues to invest in attracting new 

practitioners. The management liability team has been very 

stable for a number of years and is based on the team being 

talented, motivated and successful.

CLIENT FIRST APPROACH OUR INTERNATIONAL PRESENCE

CLAIMS HANDLING

RISK MANAGEMENT AND CONSULTING

BEING CONSISTENT AND STABLE

Gallagher’s D&O team can offer support through the following:
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Collectively, consultants at Gallagher have decades of experience 

working with organisations to help protect their people, operations, 

and information through intelligence collection, threat assessment, 

asset identification, risk analysis and project management.

Cascade is a powerful tool for strategic decision-makers 

responsible for protecting their firms. It focuses on simplifying 

the entire intelligence collection and risk assessment process in 

a way which is scalable across huge organisations and which is 

consistent and dynamic. 

D&O RISK MANAGEMENT AND CONSULTING

Make it simple to analyse and organise potential 
threat information and to monitor the effects of 
risk treatment through data.

For 
intelligence

Provide a graphic and dynamic way of 
monitoring and changing intent, capability 
and tactics.

For 
threat

Create a canvas to record and maintain location, 
criticality, vulnerability, documents, pictures and 
asset types.

For 
assets

Build a one-click method for connecting threats 
to assets and calculating risk scores – and 
carrying out dynamic risk assessment.

For 
risks

Build a one-click method for connecting threats 
to assets and calculating risk scores – and 
carrying out dynamic risk assessment.

For 
projects
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TERRITORY UPDATES
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The D&O marketplace for Australian risks still continues to 

harden – both domestically and in London. This trend began 

in 2014/15, prior to the first signs of hardening in the UK and 

US markets, and largely stems from the increased frequency 

and severity of Australian D&O claims generally, but in 

particular, securities class action litigation. This is driven by 

stringent continuous disclosure obligations on publicly traded 

companies, an active regulatory and litigation environment, 

with well-established litigation funders and third-party 

financers, as well as the rising costs involved in defending 

litigation. This coincided with an oversupply of D&O insurance 

capacity, decreasing premium levels, as well as widening terms 

and conditions over many years. 

This year, the added complication of COVID-19 and how this 

impacts both the financial stability and the day-to-day running 

of businesses would be of particular concern for directors 

and officers of ASX-listed companies, as well as for their D&O 

insurers. The fall-out from COVID-19, in terms of D&O claims, 

has so far been minimised (or, perhaps, delayed) by the 

Australian Federal Government, who acted quickly to narrow 

directors’ obligations during the pandemic and who, instead, 

turned the spotlight on litigation funders and the wider class 

action system2.

It has been reported there has been a 325% increase in class 

actions in Australia in the Federal Court alone over the last 

decade, 78% of which was third-party litigation funded in 20183, 

which has led to numerous calls for reform. The pandemic has 

fast-tracked this reform, with the government’s opening of a 

litigation funding inquiry, as well as stricter regulations being 

imposed on litigation funders. In addition, the Government 

used its powers to temporarily relax regulations around 

certain requirements for company meetings and execution of 

documents but, more importantly, has eased the burden of 

continuous disclosure laws4. Whether these changes will only 

seek to delay a glut of COVID-19 related securities litigation (as 

seen in the US, whose litigation trends Australia has historically 

followed), or whether they will bring forward the fundamental 

changes that D&O insurers and ASX-traded companies have 

been calling for remains to be seen and will certainly be 

something that will be monitored by all stakeholders in the 

coming months.

Australia

2 Source: The D&O Diaries, July 2020

3 Source: The Sydney Morning Herald, May 2020

4 Source: Australian Federal Register of Legislation, May 2020

https://www.dandodiary.com/2020/07/articles/coronavirus/guest-post-the-potential-for-covid-19-related-securities-class-actions-in-australia/
https://www.smh.com.au/politics/federal/new-rules-for-litigation-funders-after-jump-in-class-actions-20200521-p54vak.html
https://www.legislation.gov.au/Details/F2020L00553
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Even prior to the pandemic, the ongoing market correction had 

meant that most ASX-traded companies have seen the cost of 

their D&O insurance skyrocket (particularly the costs associated 

with coverage for securities claims against the entity) in recent 

years – often many times over. Companies and their D&O 

brokers continue to try to find a balance between the levels of 

cover and limit acceptable for boards, whilst also considering 

budgetary pressures. Some companies are opting to sub-

limit their cover for securities class action claims against the 

entity (Side C) limits or are dropping Side C cover altogether, 

exposing their balance sheets to such litigation, but also 

allowing them to reduce their premium spend and to preserve 

more limits for individuals. Other companies are deciding to 

reduce their overall D&O limits – a decision which is always 

difficult for boards, with their own assets ultimately at stake, 

and one that should never be taken lightly, particularly at a time 

of wider economic turmoil and with the effects of the pandemic 

still far from over.

Despite the various challenges, the increased rates and 

retentions (sometimes multiples of expiring levels) are finally 

starting to attract limited interest from new entrants, as well as 

from insurers who traditionally have not focused on ASX-traded 

business. These new insurers do not have the same tail of losses 

and feel like there is an opportunity to take advantage of the 

hardened market. Whilst we expect some of this new capacity 

to slow the rate of the premium increases in 2021 and do not 

expect to see premiums continue to multiply, unless there are 

notable withdrawals, until it is possible to generate significant 

competition on programmes and for insurers to be able to 

write the class profitably (not just in Australia, but across their 

books), we expect to see rates continue to rise.

Australia (cont’d)
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Looking at the last quarter of 2020 and into 2021, we saw a continued hardening 

in the Canadian D&O marketplace that, in our opinion, may persist for the next 12 

months. Since our last market update, we have seen continued changes and further 

tightening of capacity, which now impacts even privately held D&O programmes. 

Unlike the publicly traded sector, which has seen prices rise steadily for the past two 

years, insurers did not begin to tighten terms on their private book until recently, 

and so we expect this to take another renewal cycle before we see more stability. 

In addition to rate increases and capacity reductions, we are also seeing retentions 

increase dramatically, as defence cost inflation eats into carrier profitability.

D&O carriers continue to ask detailed questions about the impact of COVID-19 

on each insured’s business model. D&O wordings would respond to perils such as 

‘breach of duty’ or ‘misrepresentation’ in relation to COVID-19. 

Canadian carriers are already reporting that COVID-19 has directly led to an increase 

in D&O claims. Whilst some are statutory claims related to bankruptcy, many are 

related to employment practice allegations, such as failure to accommodate, failure 

to provide a safe working environment, insufficient notice periods, and constructive 

dismissal. Even the successful defence of these claims can cost hundreds of 

thousands of dollars.

Mercifully, the public D&O claims environment in Canada did not seen an increase 

in class action activity in 2020. Having started the publicly traded book fix earlier, 

we expect the 2021 public renewal cycle to see lower increases than 2020. Not flat 

renewals, nor rate decreases, but increases should be lower.

Canada
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Europe has seen increased regulatory activity and, therefore, D&O claims. 

Traditionally, we have seen large limits from European insurers, but maximum line 

sizes are being reduced and clients are now needing to build their programmes in 

more layers. This, also, has undoubtedly changed the buying process. 

Programmes historically built with one insurer taking the claims lead, now have 

group litigation handling becoming much more common. This will make settlements 

and claims handling more difficult and onerous.

The European D&O market began to harden after the London market. This remains 

the case but Europe does appear to be catching up as the historic claims start to 

bite across their portfolios.

 With more European claims and insurers becoming more joined-up internally; 

this has meant that underwriting appetites and terms across insurers’ various 

offices are now much more consistent. Having said that, our view is that accessing 

the continental European market is a valuable marketing exercise and provides 

diversification of insurers on programmes.

Europe
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The UK D&O market remained turbulent throughout the rest of 

2020. Since our last update, the UK has suffered two additional 

lockdowns and left the European Union. While it is still too 

early to tell what impact Brexit will have on most companies, 

it is clear that the continued pandemic continues to have 

substantial ramifications on business, across UK in both the 

public and private sectors.

Aviation, hospitality, travel and leisure continue to be the 

most difficult to place. The predicated insolvencies, company 

voluntary arrangements (CVA) and acquisitions have started to 

come through and we expect to see a number of high profile 

(as well as an even higher percentage of SME) insolvencies in 

these industries as a result of the pandemic in the coming year, 

which may lead to future litigation.

The shocking exit of AXA XL from the London D&O market had 

a huge impact on the UK market. AXA XL were a significant 

primary player across all industry classes and segments 

(from large US listed companies to private SME clients). 

Their departure left a huge hole in the UK D&O portfolio. The 

consequences of their decision to close the London book will 

continue to be felt in 2021. Some UK clients were forced to 

place their policies into run-off and build new programmes with 

the retro date at the inception, as the only option to obtain 

coverage. This is reminiscent to the previous hard markets in 

the US, but not previously seen on this scale in the UK. 

Even for those companies not substantially impacted by 

the pandemic, there continues to be a lack of competition 

on a primary basis from the carriers. Those willing to quote 

primary have continued to focus on the retentions and total 

capacity they deploy. The tightening of terms, which we had 

not previously been experiencing in 2020, started to take hold 

in the second half of 2020. Carriers are looking to move away 

from any one claim, reduce the additional limits and sublimit 

provided and limit the pre-agreed Discovery Provisions in the 

policy by increasing the built-in rates or in some instances 

moving to unilateral discovery only.  

It remains true that historically there was insufficient premium 

charged overall for UK risks and that this part of the insurers’ 

books has, in fact, been very unprofitable. Rates have continued 

to rise in 2021, however many of the clients undergoing 

renewals have now missed the initial impact of COVID-19 in their 

2020 renewals. We do not expect to see the same substantial 

increases from 2020, but unfortunately, believe that many 

insurers will continue to push rate.

UK
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Overall, 2020 was indeed a turbulent year for the US market, with volatility in the 

stock market being at an all-time high. The positive news regarding Pfizer-BioNTech, 

Moderna and Oxford-AstraZeneca COVID-19 vaccines, along with the recent US 

election results, drove markets to record levels, resulting in Q4 2020 being an 

excellent quarter and repairing most of the damage sustained in the first half of 

the year. 

US public companies have seen continuous premium increases and restrictions on 

capacity and terms over the last couple of years. The D&O premium and retention 

levels continue to be higher than anywhere else in the world. Ultimately this meant 

that, in 2020, US listed companies generally purchased lower limits than in prior 

years, due to the increase in pricing across both ABC and Side A parts of their 

D&O programmes.

With regards to US IPO’s, we certainly saw some sizeable deals at the back end of 

2020, including three of the largest IPO’s in US history. With that being said, 2020 

was most certainly the breakout year of the SPAC IPO, counting for almost 50% of 

all US IPO activity, which compares to 14% in 2007, the last main peak of SPAC IPO’s. 

It remains to be seen whether we are in a stock market bubble and, if so, what that 

means for D&O insurers when it bursts.

Recently announced new capacity to London comes in the form of Applied Financial 

Lines Ltd, which is a new company part of Applied Underwriters Ltd focusing on 

D&O and building off the book that was purchased from StarStone. Inigo, Ascot and 

Scor, amongst other new market entrants, will be competing on US exposed risks. 

US
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In South Africa, capacity is largely still available for locally listed companies, however, 

the last quarter of 2020 saw an increase of submissions into the London market as 

local carriers looked to cut back the total capacity they were willing to deploy on 

any one risk. This meant that many programmes had to be restructured and the 

companies looked to London to replace any lost capacity. South African companies 

that are listed in the US still need worldwide capacity to complete their programmes.

There is less than five carriers locally that are willing to provide capacity to a local 

company that is also US listed. Therefore, any US listed South African company must 

come to London to build any substantial limits. The market in London for South 

African risks remains vibrant, but any capacity comes at a cost. All locally placed 

primaries are scrutinised, and underwriters are sometimes just to follow the rates, 

terms and conditions set locally.

South Africa



The Crime insurance market also continues to suffer. Claims 

continue to come in thick and fast. Considerable in quantum, 

losses are frequent, and rarely are they long tail. The Crime 

insurance market is considerably smaller than the D&O market in 

terms of relative premium, but the regularity, size and difficulty of 

recent claims in this space has started to take its toll.

We are still seeing two to three insurers required on any given 

placement, regardless of the limit, and additionally some broker 

facilities are not being renewed. Sompo insurance recently joined 

a growing list of insurers who have withdrawn entirely from 

the Crime market, leaving the market short of primary insurers. 

With only a small handful of options available and with insurers 

generally only keen to write on a co-insurance basis, most clients 

require each of these primary insurers to participate if a renewal is 

to complete. Sompo’s exit, therefore, has seen available capacity 

drop further.

CRIME MARKET UPDATE

The excess Crime market, unlike the excess D&O market, is not 

much larger than its primary market. Also, with a lack of insurers 

willing to write Crime in isolation, as they become more selective 

in writing the D&O, it’s likely to cause a negative knock-on effect to 

the Crime market.

As companies continue to focus and address risks of social 

engineering, their attention has been on more traditional loss 

categories, including employee dishonesty and employee theft. 

Nevertheless, we are seeing increases in all of these claims 

categories – and no dip in social engineering claims to offset 

this rise.
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CONDITIONS AND LIMITATIONS

This note is not intended to give legal or financial advice, and, accordingly, it should 

not be relied upon for such. It should not be regarded as a comprehensive statement 

of the law and/or market practice in this area. In preparing this note we have relied on 

information sourced from third parties and we make no claims as to the completeness 

or accuracy of the information contained herein. It reflects our understanding as at 

06 January 2021, but you will recognise that matters concerning COVID-19 are fast 

changing across the world. You should not act upon information in this bulletin nor 

determine not to act, without first seeking specific legal and/or specialist advice. Our 

advice to our clients is as an insurance broker and is provided subject to specific terms 

and conditions, the terms of which take precedence over any representations in this 

document. No third party to whom this is passed can rely on it. We and our officers, 

employees or agents shall not be responsible for any loss whatsoever arising from the 

recipient’s reliance upon any information we provide herein and exclude liability for the 

content to fullest extent permitted by law. Should you require advice about your specific 

insurance arrangements or specific claim circumstances, please get in touch with your 

usual contact at Gallagher.

http://www.twitter.com/GallagherUK
https://www.linkedin.com/showcase/gallagher-uk/
http://www.ajg.com/uk

