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Universities are complex and diverse 

organisations with both a conventional, 

complex and itinerant workforce.  

In addition, there is the added complexity 

of a student body with whom it has a 

moral and legal duty of care to provide 

pastoral and educational support often 

at a critical time in young people’s lives 

accompanied by high stress and emotion. 

There has been steady increases in the 

numbers of reported mental health 

conditions in students — analysis by the 

Office for Students indicates an increase 

from 1.5% to 4.4% over the five years from 

2013/14 to 2018/19.1 

The COVID-19 pandemic has brought 

health and wellbeing into focus as 

students adapted to new ways of living 

and studying, including remote and 

hybrid learning.

This requires a careful, considered 

and nuanced approach in managing 

exposures around reputation, staff and 

student relations, and legal and statutory 

obligations. We know that universities 

can be complex, and coordinating 

management of risk can be difficult where 

a ‘multiagency’ approach is required.  

 

 

It does require a coordinated approach 

from HR, student liaison, legal, insurance 

as well as others to ensure consistency. 

This bulletin looks at understanding the 

changing environment around mental 

health, and what best practice may look 

like by way of support. In addition, there 

is commentary from professionals on how 

forward looking institutions can manage 

risks arising here and use examples from 

elsewhere that may support and help.

MENTAL HEALTH AND WELLBEING 
TECHNICAL BULLETIN

INTRODUCTION
Through our work with the Higher Education sector, we understand 
the growing importance around recognising and supporting mental 
health and wellbeing amongst staff and students. 

Phil Webster 
Executive Director, Education

1https://www.hse.gov.uk/statistics/dayslost.htm

https://www.hse.gov.uk/statistics/dayslost.htm
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Liability Insurance typically looks to 

indemnify organisations and provide 

access to financial remedy for claimants, 

where negligence is proven in law  

or accepted. 

For a university, a Liability Insurance 

programme will include Employers’ and 

Public Liability providing cover for claims 

from the workforce and to those third 

parties with whom it has an established 

legal duty of care. The latter category 

should include students and cover physical 

and mental injury.

We look below to consider the key aspects 

of both Employers’ and Public Liability.

Employers’ Liability

It is estimated that half a million British 

workers suffer from work-related stress, 

anxiety or depression. The economic 

consequences of this staggering statistic 

are stark: 

In addition to the financial impact, it can 

also harm workplace morale, and have 

a deep and long-lasting impact on the 

individuals affected.

The case for supporting mental health 

and wellbeing is strengthened when 

one considers that employers must also 

consider their statutory duty of care to 

their employees, and the risk of Employers’ 

Liability (EL) claims being submitted. 

To succeed in an EL claim, an employee 

must prove that:

• They have been diagnosed with a stress-

related illness

• This illness was caused by their work

• The risk of this illness developing was 

foreseeable to their employer

• The employer breached its duty of care 

by failing to take reasonable precautions 

to manage the risk

Successful EL claims relating to stress are 

rare, however, when claims do succeed, 

they can be costly, and even a claim that 

ultimately fails can impact on finances 

and administrative time. They can also 

be emotive cases which impact on the 

workplace and staffing. 

While this is by no means an exhaustive 

list, these circumstances could include:

• Changes to an employee’s role — 

e.g., increased responsibility, tighter 

deadlines, more challenging duties

• Organisational changes —  

e.g., reduced resources, changes to 

staffing levels, lack of managerial 

support/oversight, the threat of 

restructuring or redundancy

• The actions/behaviour of colleagues —  

e.g., bullying, harassment, violence

• Pre-existing physical or mental  

health conditions

• Disciplinary action taken against  

them (see Yapp v Foreign and  

Commonwealth Office)

OUR VIEW OF THE CURRENT MARKET 

Wellbeing and Liability Insurance

It’s important therefore 

that employers consider 

the range of circumstances 

that could increase the risk 

of an employee developing 

a stress-related illness.

WORKING DAYS LOST EACH YEAR1

EQUATING TO AN ANNUAL COST OF

17.9 million

£5.2 billion

1https://www.hse.gov.uk/statistics/dayslost.htm

https://employmentcasesupdate.co.uk/content/yapp-v-foreign-commonwealth-office-2014-ewca-civ-1512.69fd823a82824e40b61a7f54600ac2f8.htm
https://employmentcasesupdate.co.uk/content/yapp-v-foreign-commonwealth-office-2014-ewca-civ-1512.69fd823a82824e40b61a7f54600ac2f8.htm
https://www.hse.gov.uk/statistics/dayslost.htm
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Public Liability

Public Liability insurance (PL) provides 

a legal indemnity to an organisation/

individual, if they are negligent and cause 

injury or death to a person and/or damage 

to property which doesn’t belong to them; 

or is not in their custody or control. 

For most commercial organisations risks 

arise from the management of their 

workplace for visitors and the activities of 

their employees at third party sites.

Whilst these are considerations for 

universities, there is the additional and 

growing risk area of their legal duty of care 

to their students, whilst they are deemed 

to be in their ‘custody and control’.

As above management of risk for 

employees is concentrated around health 

and safety and the responsibilities and 

actions available are clearer. 

Where this responsibility is to a third  

party, the remedies are less clear.

There has been a clear increase in claims 

from students alleging mental injury  

and disturbance as a consequence of  

the actions of their place of learning.  

In addition, the rise of social media and 

interactions therein have increased the 

focus on legal responsibilities to take 

action for perpetrators against third 

parties, and if this isn’t done allegations 

that a duty of care has not been met are 

likely to be levelled. 

3
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Practical measures to 
manage work-related stress 

There has been extensive analysis of 

litigation in respect of workplace stress. 

This work helped identify that effective 

workplace stress management policies 

were important interventions that played 

a particularly significant role in avoiding 

legal action and reducing employees’ 

detrimental experiences.

This highlighted a potential framework for 

approaching risk management across a 

‘level of intervention’ structure as follows:

Primary — identify and mitigate stressors 

at work

Secondary — help employees to develop 

coping strategies, and higher resistance to 

stress, through education and training 

 

 

Tertiary — support employees experiencing 

the signs and symptoms of stress-related 

ill health

A Health and Safety Executive ‘Stress 

Summit’, held earlier this year, raised 

concerns that employers were not 

placing enough emphasis on primary 

interventions. Developing a suitable and 

sufficient stress risk assessment is an 

important part of the primary phase  

of intervention.

The role of management in 
reducing workplace stress
Managers have an important role to play 

at all three levels of intervention. The CIPD 

‘line management behaviour and stress  

at work’ guidance provides useful  

examples of positive and negative line 

manager behaviour. 

 

It is also important that organisations keep 

stress management at the forefront of 

people’s minds, either through wellbeing 

programmes, individual mental and 

physical health programmes, or training 

and information materials.

Employers should also ensure they keep 

detailed records of the measures they  

have taken to manage the risk of 

workplace stress.

Examples of relevant records could include:

• Stress or wellbeing policies/guidance

• Stress risk assessments

• Wellbeing surveys

• Absence data and analysis

• Return to work plans and monitoring

• Occupational health reports

• Incident reports/formal complaints

• Individual performance/ 

development review

THE ROLE OF RISK MANAGEMENT
This particular article relates to management of employee risk as opposed to third party risk, where other commentary in this  

bulletin provides a better focus.
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Julia Graham  
CEO, Airmic

Early thinking on people risk revolved around 

risks associated with people not following 

procedures and practices, and consequently 

deviating from expected behaviour in a way 

that could damage the performance and 

reputation of an organisation. This included 

fraud, poor decision-making, illegal activity 

and ineffective governance — much of what 

we might associated with compliance. Today, 

in a complex, connected and fast changing 

world, people risk embraces a much wider 

spectrum of risk. That said, people risk 

as a conceit is surprisingly immature and 

searching the web produces scant pickings.

As an illustration, people risk can be 

driven by a university in its need to build 

a market-leading workforce and delivery 

of its academic and research strategy and 

potential. People risk can also be created 

through the human resource function in its 

role to upskill people and the processes to 

support, protect and manage them. 

As with all risks, managing 
people risk is not a silo 
activity. Just as focusing 
on cyber risk demands 
collaboration between risk 
and insurance teams with 
stakeholders in technology 
and information security, 
people risk demands 
collaboration with 
stakeholders across 
teams, including human 
resources. Mental health 
and wellbeing are part of 
people risk. 

According to the World Health 

Organisation, mental health is “a state of 

wellbeing in which the individual realises 

his or her own abilities, can cope with 

the normal stresses of life, can work 

productively and fruitfully, and is able 

to make a contribution to his or her 

community”. Whilst there are professional 

differences in opinion, generally mental 

health includes an individual’s ability to 

enjoy life and to create a balance  

between life, and activities to achieve 

psychological resilience. 

In 2021, mental health risks arising 

from remote working emerged as the 

fourth greatest issue of concern to 

risk professionals in an Airmic survey.2 

Meanwhile, the issue of employee health 

and wellbeing rose dramatically to become 

the fifth highest front-of-mind risk for the 

organisations of respondents — it did not 

feature in the top ten front-of-mind risks in 

the survey in previous years. 

Consider the concept of Mental Health 

First Aid. Mental Health First Aid training 

can help to create mental health awareness 

for individuals, competent and confident 

managers who can spot when someone 

needs to talk, and equip them with the 

confidence to initiate an empathetic 

conversation about mental health. 

However, a mental health programme will 

only be effective as part of a wellbeing 

programme, which includes physical, 

mental and emotional health, personal 

purpose, and financial wellbeing — and a 

culture that supports and encourages this.

2https://www.airmic.com/technical/library/airmic-annual-survey-2021-our-world-has-changed-forever

https://www.airmic.com/technical/library/airmic-annual-survey-2021-our-world-has-changed-forever
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Dom Smithies  
Influencing and Advocacy 
Lead, Student Minds

Mental health has been a hot topic in 

HEIs, especially over the last ten years, 

and it is now cemented as a priority policy 

area for the sector to be getting right. 

With pressure from the media, students 

and their families, institutions have had to 

work hard to make sure they get practice, 

policy and provision right. HEIs are doing 

everything they can to ensure students 

have as positive experience as possible.

While much of this pressure has been  

a powerful catalyst to accelerate change 

within the sector, arguably, some of the 

methods may have been unhelpful.  

We’ve seen rankings and leagues 

developed, polls created, and unhelpful 

press coverage that have put institutions 

on the defensive and into crisis-control 

mode, rather than allowing them to step 

back and be more strategic in addressing 

the issue.

 

The sector has also been under pressure 

and scrutiny from various ministers within 

government, when it comes to support 

provision. We’ve seen the current Minister 

of State for Universities, Michelle Donelan, 

put emphasis on a universities’ duty of 

care for students a number of times in 

her role. However, what ‘duty of care’ 

entails has been a source of contention 

and debate for the sector for many years. 

The relationship and boundaries between 

universities, the NHS and other local and 

national care providers hasn’t always been 

clear for both the higher education and 

the health sectors to understand. 

So, what can the sector do? How can 

institutions healthily and positively 

respond to the pressure to get this right? 

How can institutions ensure they’re  

doing everything within their power to 

enable students to thrive at university?  

In my four years working at Student  

Minds, the UK’s student mental health 

charity, I’ve been fortunate to be 

campaigning and collaborating with 

students and staff across HEIs to answer 

these very questions. 

Here’s a snapshot of some things the 

sector can do:

• Innovate. Be a part of collaborative 

programmes to better understand how 

to improve our practices.

• Be vulnerable. Be strategic.  

Take holistic whole university 

community approaches.

• Avoid perfectionism. Be iterative with 

your approaches. Accept that mistakes 

are part of the process.

• Co-produce, co-create and collaborate 

with your students. If you’re looking for 

experts in student mental health, talk to 

the people with lived experience.

• Share your learning. Not just the wins 

and successes, tell us what didn’t  

work so people don’t repeat the  

same mistakes.

• Engage with tools and programmes 

that exist to enhance and develop 

strategies, provision and practice — like 

the University Mental Health Charter.

Becky Lea, Senior Associate, 
and Kylie Poyner, Partner, 
DAC Beachcroft LLP

Never has discussion of the mental health 

and wellbeing of students and staff been 

so prevalent following the events of the 

past 2 years. 

Many students that will have been looking 

forward to living away from home for the 

first time have instead spent periods of 

time confined to student accommodation 

or at home with remote learning and 

facing uncertainties around examinations. 

This is in addition to common issues that 

affect many students going into higher 

education such as academic pressure as 

well as social and financial challenges.

Similarly, university staff will have faced 

changes to work practices that have been 

common across the country. For academic 

staff, this will have included the additional 

challenges of teaching and providing 

educational services remotely. 

However, mental health and wellbeing 

has been an area of focus for the higher 

education sector for some time prior to 

the pandemic. The OIA has noted major 

concerns about students’ mental health in 

its annual reports since 2015 and the OFS 

requires institutions to assess and plan for 

the participation of students that report as 

disabled to identify any gaps in access. 

 

 

There are a number of areas where 

universities duties and liabilities commonly 

arise in relation to the health and wellbeing 

of its students and staff and the below 

contains some examples:

1. General Duty of Care in the Provision 

of its Services to the Student Body: 

This includes the provision of pastoral 

support and taking steps to protect the 

wellbeing of its students. Whilst this is  

a wide ranging duty, there is little clarity 

about how this works in practice and  

has not widely been tested through  

the courts. 
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Steve Haynes, Director,  
Gallagher Organisational 
Wellbeing 

Employee mental health 

wellbeing — business ‘asset’   

or business ‘risk’?

We know that an organisation is built 

on its people, right? What comes out 

of a thriving institution ultimately pays 

the bills, but that output is created and 

delivered by our people. Put simply, 

‘wellbeing’ at work is about knowing 

what makes people thrive, whilst 

understanding and fixing those things 

that get in the way. Risk management 

focuses on understanding what could go 

wrong in a company, whether the risks 

can be managed, how they might impact 

and taking action to avoid. 

 

 

How we feel about our work, our role, 

our boss, our relationships, our overall 

wellbeing, is an asset. Conversely, the 

things getting in our way are risks. 

Interest in employee mental health and 

wellbeing has skyrocketed in recent 

years — even more so with the advent of 

COVID-19. The pandemic has not only 

reshaped how and where we work, but 

how we feel about our work. It has had 

a significant impact on the wellbeing 

of the workforce and has accelerated 

trends in workplace wellbeing. 

To give some examples, last year’s IES 

Working at Home Wellbeing Survey 

showed around a third of people 

reported increased pressures at work; 

almost half said that they didn’t have 

time to get their work done and a similar 

number reported increased levels of 

fatigue. The latest Health and Safety 

Executive data shows the rate of self-

reported work-related stress, depression 

or anxiety has continued to increase  

year on year for the past two decades, 

and depending on which study you  

look at, levels of burnout caused by 

chronic stress are on the rise. At a 

broader societal level, the Eurofound’s 

European Quality of Life Survey3 showed 

us that more than half of the population 

being at risk of depression, compared to 

22% five years ago. 

So how do we typically address mental 

health and wellbeing at work? How do 

we figure out what things get in the 

way for our people? Do we confine 

‘wellbeing’ to a series of benefit and 

reward initiatives? For example, giving 

staff access to support and hope that 

does the trick — or do we figure out and 

address the actual cause of issues? 

If my people are overworked, or don’t 

feel they’ve got a voice in the business, 

perhaps they don’t have strong 

relationships with their manager — or 

whatever the issues may be — if this is 

the context of my working environment, 

how well is my HR team introducing  

a new ‘mindfulness’ app going to land 

for me? 

2. Consumer Rights Act 2005:  

The contract between a university 

and its students is deemed to be a 

consumer contract and must therefore 

comply with the general requirements 

of the Act to be clear, accessible and 

transparent. All services must also be 

delivered with reasonable skill and care. 

The contract should seek to include 

pastoral care as well as ensuring that 

other aspects that may be affected 

by mental health are included such as 

fitness to practice, academic outcomes 

and disciplinary procedures. 

 

 

 

3. Equality Act 2010: For both staff and 

students, mental health conditions may 

be classed as disabilities if they “have 

a substantial and long-term adverse 

effect on someone’s ability to carry 

out normal, day-to-day activities” and 

must be more than minor or trivial. For 

students, this means that universities 

have a duty not to discriminate in the 

way that it provides education or other 

services. A similar duty will also apply 

to universities as an employer of staff 

that may be affected by mental health 

conditions and classed as disabled. It is 

important to remember that a formal 

medical diagnosis is not required in 

order for a mental health condition to 

amount to a disability.

4. Occupational Health and Safety  

Act 1970: Universities must take all 

steps that are reasonably practicable 

to ensure the health and safety of both 

its staff and students. This extends to 

their mental health and wellbeing, and a 

breach of this duty may result in a claim 

for personal injury.

Here are some useful websites that 

provide further guidance:

• Universities UK

• Office for Students

I’m a firm believer that the 
mental health and wellbeing 
of any workforce is vital to 
the degree of success (or 
failure) of an organisation.  

3https://www.eurofound.europa.eu/surveys/european-quality-of-life-surveys

https://www.universitiesuk.ac.uk/topics/health-and-wellbeing
https://www.officeforstudents.org.uk/advice-and-guidance/student-wellbeing-and-protection/ 
https://www.eurofound.europa.eu/surveys/european-quality-of-life-surveys
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CONCLUSION 
It is clear that there has been a significant 

shift in society’s perception of mental 

health and wellbeing. Approaches to 

identifying, assessing and managing risk 

need to move accordingly. 

This requires adopting new mindsets and 

approaches, and we hope this bulletin 

helps identify some potential strategies. 

A more pragmatic and sensible approach 

to liability claims management has a key 

role to play here.

As ever with the management of risk in 

HEIs, this will require a multidepartmental 

approach including from HR, legal, student 

liaison and relations. 

Poor mental health, including stress, is 

the most common reason for long-term 

absence — and a leading cause of short-

term sickness. The biggest drivers of 

stress are work-related factors — i.e., the 

ones we have a duty of care to identify 

and put in place reasonable adjustments 

to fix — are workload, management 

style and (more recently) the challenges 

created through working from home. 

Many organisations have prioritised 

the mental wellbeing of their people 

throughout the pandemic — with more 

focus on employee support services such 

as helplines and training, for example. 

However, generally speaking, what 

I’m finding is the increased focus has 

further highlighted to companies that 

support services such as helplines and 

‘apps’ alone, don’t translate into solving 

the problem — or importantly, help an 

institution to understand what problems 

they’re trying to address. 

Good organisational wellbeing strategies 

focus on informed approaches based on 

a clear understanding of the workforce. 

Whilst interventions such as training 

and access to support benefits and 

services play an important part of an 

overall approach, they are part of the 

solution — not the solution. After all, 

how good is access to a new wellness 

app if my people are overwhelmed with 

workload, or don’t feel they can talk to 

their boss? 

The main focus of a good mental health 

and wellbeing strategy wants to focus 

on the drivers — from good leadership, 

effective people management, positive 

work-culture, optimal job design, 

effective communication, learning and 

development opportunities etc.,  — whilst 

ensuring the support services are fit  

for purpose. 
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